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•  Is everyone who has been 
deprived of an interest 
in land entitled to be 
compensated? 

•  How does the “Torrens” 
system of land title 
registration operate?

•  Does a bona fide purchaser 
for value of the fee 
simple obtain deferred or 
immediate indefeasibility? 

In a recent decision of the Court of 
Appeal in Esser v. Luoma, [2004] BCCA 
359, counsel for the Attorney General for 
the Province of British Columbia admitted 
that the plaintiff/registered owner, Ms. 
Janie Esser, lost her interest in land because 
of a forged transfer to a bona fide purchaser 
for value, who became registered. Counsel 
also admitted that if Ms. Esser lost her 
action in damages against the defendant/
Notary Public, Ms. Arlene Luoma, that 
Ms. Esser would be compensated for her 
loss from the Assurance Fund.  

•  Why did counsel for the Attorney 
General make these admissions?

 •  Why did counsel not argue that the 
principle of deferred indefeasibility 
applied to the facts of the case and, 
as a consequence of this principle, 
Ms. Esser did not lose her interest 
because of the forged transfer? And, 
if Ms Esser suffered no loss, she had 
no claim for compensation under the 
Assurance Fund. 

and held the Notary Public, Ms. Luoma, 
not liable for breach of a duty of care to the 
plaintiff, Ms. Esser. The facts of the case 
are as follows.

In 1982 Ms. Esser lived in a common-
law relationship with a man known as Mr. 
Jay Raymond Brown. They purchased a 
ranch as tenants-in-common. Ms. Esser 
paid the original down payment for the 
property with the balance financed by a 
first mortgage in favour of a credit union 
and a vendor-back second mortgage in 
favour of the vendors, the Desrosiers. 

In 1984 Ms. Esser left Mr. Brown 
and moved off the ranch. In 1989 she 
signed an agreement whereby she agreed to 
transfer her share of the ranch to him if he 
paid her $15,000 and arranged that she be 
released from all liabilities pertaining to the 
property, namely the mortgages and taxes. 
Although Mr. Brown paid her the money, 
Ms. Esser did not transfer her interest 
to him because the Desrosiers refused to 
release her from her personal liability under 
their mortgage.

In 1997 Mr. Brown asked Ms. Luoma 
to prepare a transfer for the ranch to a 
purchaser. Mr. Brown was accompanied 
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by Mr. Graydon, a person known to Ms. 
Luoma. The title search of the property 
showed Mr. Brown and Ms. Esser as 
tenants-in-common. Mr. Brown told Ms. 
Luoma that he and Ms. Esser were separated 
and that she had agreed to transfer her 
interest in the ranch to him for $15,000. 

Ms. Luoma asked to see the 
agreement, but Mr. Brown stated he 
did not have it with him. Mr. Graydon 
informed her that he had seen the 
agreement and that Ms. Esser had been 
paid. Ms. Luoma never received a copy of 
this agreement, nor did she ask for it again. 

On Mr. Brown’s request, Ms. Luoma 
prepared a blank transfer form. He 
informed her that he was going to have 
Ms. Esser sign it. He also told her the 
name of Ms. Esser’s lawyer. 

Some months later, Mr. Brown 
returned to Ms. Luoma’s office, again 
accompanied by Mr. Graydon. He had 
with him a signed Contract of Purchase 
and Sale of the ranch to a purchaser, Mr. 
Forgaard, for $280,000, and the transfer 
form previously prepared by Ms. Luoma 
signed by Ms. Esser and witnessed by her 
lawyer. The signatures of both Mrs. Esser 
and the lawyer were forgeries. 

Ms. Luoma completed the 
conveyance. Even though Ms. Esser was 
on title, Ms. Luoma made no attempt to 
contact her to have her sign the statement 
of adjustments. Nor was a copy of the 
statement sent to Ms. Esser or her lawyer. 

Mr. Brown instructed Ms. Luoma to 
pay out the remaining purchase monies to 
Mr. Graydon and a Mr. Ray Balan. Ms. 
Luoma testified she understood that Mr. 
Brown owed both of them money and that 
Mr. Balan was Mr. Brown’s cousin. In fact, 
Mr. Balan was Mr. Brown’s real name. 

The judge, Madam Justice Gerow, 
found that Ms. Luoma owed a duty of care 
to Ms. Esser, a person who was not her 
client. A majority of the Court of Appeal, 
Madam Justice Newbury, Mr. Justice Esson 
concurring, disagreed with the trial judge’s 
finding that the test for the existence of a 
duty of care was met or that the Notary 

fell below a reasonable standard when 
her suspicions were not aroused in the 
circumstances. 

Madam Justice Newbury stated that 
it was not unreasonable for Ms. Luoma to 
accept that the documents produced had 
been signed by the persons they appeared 
to be signed by. Therefore, according to 
Madam Justice Newbury, Ms. Luoma 
was not liable for damages and Ms. Esser 
could proceed under section 296(5) of the 
Land Title Act, RSBC 1996, c. 250, with 
her claim against the Assurance Fund to 
recover for her loss. 

claim against the Assurance Fund should 
be allowed. If Ms. Esser could not recover 
damages for her loss against Ms. Luoma, 
then her claim against the Assurance Fund 
should proceed. 

It is unfortunate that Madam Justice 
Newbury did not consider the principle 
of deferred indefeasibility as apparently 
codified in section 297(3) of the Act. 

Discussion
 •  Why did the counsel for the Attorney 

General make this acknowledgement? 

 •  Why not argue that Ms. Esser had 
no claim against the Assurance Fund 
because the principle of deferred 
indefeasibility was the law in BC and, 
under it, she did not lose an interest in 
land. Under the principle of deferred 
indefeasibility, she was entitled to 
be put back on title as a tenant-in-
common with the purchaser, Mr. 
Forgaard.

 •  If the principle of deferred 
indefeasibility had been applied and 
Ms. Esser had not lost her interest 
in her property, could the bona fide 
purchaser for value, Mr. Forgaard, who 
became registered under the forged 
transfer, claim against the Assurance 
Fund for the interest he lost? 

The answer is no. He would not qualify 
as a claimant under section 296 of the Land 
Title Act, which states that a claimant may 
recover from the Assurance Fund if he has 
been deprived of an estate or interest in 
land “because of the conclusiveness of the 
register, in circumstances where, if this Act 
had not been passed, the claimant would 
have been entitled to recover the land from 
the present owner.” 

Mr. Forgaard did not lose an interest 
because of the operation of the BC land 
title registration or Torrens system; he lost 
it because of the common law doctrine 
of the null deed. The key element in the 
principle of deferred indefeasibility is the 
FORGERY. At common law, a forgery, 
although a species of fraud, results in a void 
transaction, not a voidable one, such as a 
fraudulent misrepresentation, which can 

Madam Justice Saunders dissented 
from the findings of the majority. She 
discussed the role of the Assurance Fund in 
this case.

It is true that absent the Torrens 
system, Ms. Esser could have sued the 
purchaser and the loss would fall on 
the purchaser as the butt of the fraud: 
Caveat emptor. But it is that very 
indefeasibility dealt with by notaries 
on a daily basis that has created the 
harm here. The fact that the Torrens 
system has an assurance fund is not a 
reason, I think, to absolve a notary of 
his or her negligence. 

Unfortunately the Court did not 
address the issue of whether the principle 
of deferred indefeasibility is the law in BC. 
Madam Justice Newbury in her reasons 
stated that “In accordance with section 297 
of the Land Title Act, once title had issued 
in the name of Mr. Forgaard, that title was 
indefeasible and could not be attacked by 
Ms. Esser as the fruit of a forgery.” 

No authority was cited in support 
of this statement. Following from this 
conclusion, counsel for the Attorney 
General acknowledged if Ms. Luoma 
succeeded in her appeal, then Ms. Esser’s 
appeal against the dismissal at trial of her 

Ms. Luoma asked to see 
the agreement, but Mr. 
Brown stated he did not 

have it with him.



70 The Scrivener Volume 14 Number 2 Summer 2005

be enforced at the option of the innocent 
party to the transaction. A void transaction 
is a nullity. 

The principle of deferred 
indefeasibility imposed on Mr. Forgaard 
the responsibility to ensure he dealt with 
both the registered proprietors—Mr. 
Brown and Ms. Esser. He did not deal 
with Ms. Esser and, because her signature 
was forged on the transfer Form A, he did 
not have indefeasible title to her interest. 
Therefore, he had no claim against the 
Assurance Fund because he did not lose 
his interest as a result of the operation of 
the BC Torrens system; at common law he 
would have lost it because of the forgery. 

It is the responsibility of the purchaser 
to ensure he deals with the “registered 
owner” of the property, i.e., Ms. Esser. 

But on the actual facts, Mr. Forgaard 
did not lose an interest. Ms. Esser lost her 
interest for which she was compensated 
from the Assurance Fund. It could be 
argued that this is a fairer result than what 
would have resulted if the principle of 
deferred indefeasibility had applied, for 
then Mr. Forgaard, a bona fide purchaser 
for value, would have lost the interest and 
would not been able to recover his loss 
from the Assurance Fund—a result that 
would not generate public confidence 
in the BC Torrens system of land title 
registration. 

The key question that the Court of 
Appeal should have been asked to answer 
in Esser v. Luoma was whether the principle 
of deferred indefeasibility applies to forged 
transfers in BC. Or, does the bona fide 
purchaser for value who became registered 
under the forged transfer have immediate 
indefeasibility and thereby retained 
registered ownership under that principle? 

If the principle of immediate 
indefeasibility were the law of BC, then 
Ms. Esser would lose her interest but 
she would have a valid claim against the 
Assurance Fund because she lost her 
interest as a result of the operation of the 
BC Torrens system. She would not have 
lost her interest at common law because a 
forged transfer is a void transfer. 

The Principle of Deferred 
Indefeasibility
The principle of deferred indefeasibility 
was articulated by the Law Lords of the 
Privy Council in Gibbs v. Messer, [1891] 
A.C. 248, a decision on appeal from 
Australia—the home of the Torrens system. 

Lord Watson for the Privy Council 
explained the purpose of a Torrens system 
when he stated:

The main object of the Act, and the 
legislative scheme for the attainment 
of that object, appear to them [their 
Lordships] to be equally plain. The 
object is to save persons dealing with 
the registered proprietors from the 
trouble and expense of going behind 
the register, in order to investigate 
the history of their author’s title, and 
to satisfy them of its validity. That 
end is accomplished by providing 
that everyone who purchases, in bona 
fide and for value, from a registered 
proprietor, and enters his deed 
of transfer…on the register, shall 
thereby acquire an indefeasible right, 
notwithstanding the infirmity of his 
author’s title.

Lord Watson reiterated this doctrine 
when he stated on behalf of their 
Lordships that “Although a forged 
transfer…, which is void at common 
law will, when duly entered on the 
register, become the root of valid title, 
in a bona fide purchaser by force of the 
statute, there is no enactment which 
makes indefeasible the registered right 
of the transferee…under a forged deed. 
…In the opinion of their Lordships, 
the duty of ascertaining the identity of 
the [vendor]…and of seeing that they 
get a genuine deed executed by that 
[vendor], rests with the [purchasers] 
themselves; and if they accept a forgery, 
they must bear the consequences… .

Here is an example of how the 
principle of deferred indefeasibility 
operates.

The registered owner of Blackacre 
is Bill Jones. A crook, Sam Slick, 
impersonates Bill to sell Blackacre to Sally 
Forth. Sam signs Bill Jones’ signature to 
the Form A—in other words, a forgery. At 
common law, a forged transfer is a nullity; 
it is a void transfer and no interest or 
title can be transferred by it. At common 
law, Bill could not lose his title and Sally 
received nothing, which meant she had 
nothing to transfer to another bona fide 
purchaser for value. 

Under the principle of deferred 
indefeasibility, however, Sally, as a 
registered owner, could transfer indefeasible 
title to another bona fide purchaser for 
value, Ethan Evans, because he dealt with 
the registered owner, i.e., Sally, and Ethan 
did not take title under a forged transfer. 
In other words, Ethan did ascertain the 
identity of the person on the register and 
did not deal with an impostor. 

The principle of deferred 
indefeasibility as set out in Gibbs v. Messer 
has been cited by a number of decisions in 
BC, most notably, in Credit Foncier Franco-
Canadien v. Bennett (1963), 43 W.W.R. 
545, in which the Court found that the 
principle of indefeasibility did not apply to 
forged charges. Nor did the Court find that 
deferred indefeasibility applied to forged 
charges.

Their Lordships, however, restricted 
the protection given by the Act “to 
persons transacting on the faith of 
the register” and “who actually deal 
with a deprive right from a proprietor 
whose name is on the register. Those 
who deal, not with the registered 
proprietor, but with a forger who 
uses his name, do not transact on 
the faith of the register; and they 
cannot by registration of a forged 
deed acquire a valid title in their own 
person, although the fact of their 
being registered will enable them to 
pass a valid right to third parties who 
purchase from them in good faith and 
for onerous consideration.

She would not have lost 
her interest at common 
law because a forged 

transfer is a void transfer. 
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It held that “the mortgage was a 
nullity by virtue of forgery and remained a 
nullity notwithstanding the registration of 
the assignment” to a bona fide assignee for 
value. In other words, the Court applied 
the common law doctrine of the void 
deed—“once a nullity, always a nullity.”

In Kwan v. Kinsey (1979), 15 B.C.L.R. 
31, the BC Supreme Court followed Gibbs 
v. Messer as the law in BC to be applied 
to the land title registration system. But 
in these cases, the alternative principle of 
immediate indefeasibility was not argued. 
Arguably, therefore, does the issue remain 
open as to which principle is the law in 
BC? What is the effect of section 297(3) of 
the Act?

The Principle of Immediate 
Indefeasibility
The principle of immediate indefeasibility 
provides that a bona fide purchaser for 
value who becomes a registered owner 
under a forged transfer is the indefeasible 
owner of the property. This principle was 
espoused by their Lordships in Frazer v. 
Walker, [1967] A.C. 569, [1967] 1 All E.R. 
649, a decision of the Privy Council on 
appeal from New Zealand. 

Their Lordships adopted a different 
approach in Frazer v. Walker. They 
analyzed the relevant sections of the New 
Zealand legislation governing its land title 
registration system and concluded that the 
purpose of the legislation was to protect the 
bona fide purchaser for value. In the absence 
of a statutory provision in the legislation 
to the contrary, their Lordships held that 
the registration of a void instrument, i.e., a 
forgery, confers an indefeasible title on the 
person taking under it. 

In Registrar v. Hermanson (1986), 33 
D.L.R. (4th) 12, [1987] 1 W.W.R. 439, 
the Saskatchewan Court of Appeal referred 
to both decisions of the Privy Council and 
preferred the reasoning in Frazer v. Walker. 

What reasoning would the BC Court 
of Appeal prefer? 

Unfortunately the Court did not 
have the opportunity in Esser v. Luoma to 
make this decision. Assuming it had the 
opportunity and did prefer the reasoning 

in Frazer v. Walker, it would still have 
to analyze the Land Title Act of BC to 
determine whether there is a statutory 
provision that provides that a person taking 
under a forged transfer does not obtain 
immediate indefeasibility. 

as set out in Gibbs v. Messer and 

subsequently followed by the courts in 

BC. Again, not an interpretation that 

would bolster public confidence in the 

BC Torrens system, although a better 

one than the former interpretation. 

What about the Conclusiveness of 
Indefeasible Title in BC?
According to section 23 of the Land Title Act, 

  an indefeasible title, as long as it 

remains in force and uncancelled, 

is conclusive evidence at law and in 

equity, as against the Crown and all 

other persons, that the person named 

in the title is indefeasibly entitled to 

an estate in fee simple to the land 

described in the indefeasible title, 

subject to the following:

 (i)  the right of a person to show 

fraud, including forgery, in which 

the registered owner, or the 

person from or through whom 

the registered owner derived his 

or her right or title otherwise than 

in good faith and for value, has 

participated in any degree.

This has been interpreted as protecting 

a bona fide purchaser for value who did not 

participate in the fraud. 

The problem in BC lies with section 

297(3). How does one argue that it does 

not codify at the least the doctrine of 

deferred indefeasibility for the BC land 

title registration system? 

Indefeasibility of Mortgages in BC
On this issue, there is no uncertainty; 

mortgages are not indefeasible in BC. The 

Court of Appeal in Credit Foncier Franco-

Canadien v. Bennett held that forged 

mortgage was a nullity and remained a 

nullity, notwithstanding a transfer of it 

to a bona fide assignee for value. In BC 

the principle of deferred indefeasibility 

does not apply to mortgages, although in 

most other Torrens jurisdictions, forged 

mortgages are indefeasible. 

Is there such a provision in the BC Act?

Section 297(3) of the Land Title Act
Section 297(3) states that: “A person taking 
under a void instrument is not a purchaser 
and acquires no interest in the land by 
registration of the instrument.”

This provision was added to the land title 
legislation in 1978. There are two possible 
interpretations as to its effect and scope:

(i)  it codifies the common law doctrine 
of the null deed. If so then a bona fide 
purchaser who takes fee simple title in 
BC under a forged transfer would not 
have the ability to pass indefeasibility 
to a subsequent bona fide purchaser. 
The principle of deferred 
indefeasibility would not apply—the 
law would be the same as with a 
forged mortgage—“once a nullity, 
always a nullity.” This interpretation 
would certainly undermine the 
public’s confidence in the BC Torrens 
system; or

(ii)  it codifies the principle of deferred 
indefeasibility. If section 297(3) 
codified the principle of deferred 
indefeasibility, then subsequent 
purchasers who take title from a 
registered owner who obtained his 
or her title under a forged transfer 
would obtain indefeasible title. In 
1978 the then-Director of Land 
Titles, Mr. Victor Di Castri, stated 
at a legal conference at which the 
writer attended that the purpose of 
the amendment was to codify the 
principle of deferred indefeasibility 

But in these cases, 
the alternative 

principle of immediate 
indefeasibility was  

not argued.
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Recovery from the Assurance Fund: 
Risk to Purchasers
What protection does the BC land title 
registration system provide to a bona fide 
purchaser? The following people would not 
only lose their interest in land but would 
not be able to claim compensation from 
the Assurance Fund:

 (i)  a bona fide purchaser for value 
who takes title under a forged 
transfer: Form A;

 (ii)  a bona fide mortgagee for value 
who takes the mortgage under a 
forged document: Form B; and 

 (iii)  a bona fide assignee for value who 
takes an assignment of a forged 
mortgage. 

The Assurance Fund was established 
to compensate persons who lost an 
interest because of the operation of the 
title registration system or Torrens. The 
Assurance Fund was never intended to 
compensate everyone who lost an interest 
in land. 

Section 296 of the Land Title Act deals 
with “system” error, i.e., when there has 
been loss caused by the fraud or wrongful 
act of a third party. Under section 296, a 
claimant must satisfy certain preconditions; 
a claimant must: 

 (i)  have been deprived of an estate or 
interest in land,

  a.  because of the conclusiveness 
of the register in 
circumstances where if the 
Act had not been passed, 
s/he could have recovered at 
common law; and 

  b.  in consequences of fraud or a 
wrongful act in respect of the 
registration of a person other 
than the claimant as owner 
of the land; and 

 (ii)  be barred by this Act or any other 
Act from bringing an action for  
possession or recovery, or for 
rectification of the register. 

Moreover, a claimant can only recover 
against the Assurance Fund after first 
attempting to recover from the crook who 
caused the loss and failing to do so. 

Another example where recovery 
under section 296 was refused, because 
the loss did not occur as a consequence 
of the Torrens system, was provided in 
McCaig v. Reys (1978), 90 D.L.R. (3d) 
13, 7 B.C.L.R. 367. The Court of Appeal 
disallowed a claim by the owner of an 
unregistered option to purchase who had 
been deprived of his interest because of the 
fraudulent actions of a purchaser under a 
sub-agreement for sale. 

option to purchase and therefore would 
not have been bound by it at common law. 

It is quite obvious from the authorities 
that the Assurance Fund does not 
compensate a person simply because he or 
she lost an interest in land. 

Reform
The issue of deferred indefeasibility had 
been discussed by the writer in two previous 
articles in The Scrivener, discussing the 
law relating to forged transfers in BC. See, 
“Who Keeps the Lot?” Volume 8, No. 4, 
December 1999, and “Indefeasible Title: Do 
We Have a Torrens System in BC?” Volume 
9, No. 2, April 2000, in which the writer 
advocated amending the land title legislation 
to adopt the principle of immediate 
indefeasibility because it resulted in a fairer, 
more equitable result and protected public 
confidence in the system. 

These articles were triggered by a 
situation reported in the local news media 
in which a young couple, the Biskupskis, 
purchased a lot in North Vancouver 
from a crook who forged the signature 
of the real owner, a Mr. Kennedy. The 
Biskupskis placed a construction mortgage 
on the property and commenced to have 
their dream home built. Before it was 
completed, Mr. Kennedy discovered the 
fraud and commenced proceedings to 
recover his property.

The writer in the articles raised 
the issue that the principle of deferred 
indefeasibility was the law in BC and 
its implementation would result in the 
Biskupskis’ losing the property and having 
no claim against the Assurance Fund. The 
mortgage on the property was valid because 
the mortgagee had dealt with the persons 
registered on title—the Biskupskis. Under 
the principle of deferred indefeasibility, Mr. 
Kennedy would recover the fee simple title 
to the property and would have a claim 
against the Assurance Fund to pay out the 
mortgage and have it discharged from his 
title. This is, in fact, what occurred in the 
similar case in Kwan v. Kinsey. 

What actually happened was that the 
Biskupskis retained title to the lot and 
Mr. Kennedy was paid the value of the lot 
from the Assurance Fund. In other words, 
the problem was dealt with by the then-

This purchaser/wrongdoer agreed 
to inform subsequent purchasers of the 
unregistered interest and have them agree 
to honour it. The wrongdoer intentionally 
breached his contract to inform subsequent 
purchasers and sold the property to a bona 
fide purchaser for value without notice of 
the option. 

The Court found that although the 
interest had been lost because of a wrongful 
act that allowed another person to become 
the registered owner of the property 
and that the claimant was barred from 
recovery of his interest, no claim against 
the Assurance Fund could succeed. The 
reason was because the loss occurred not 
by the operation of the Torrens system 
but because at common law the claimant 
would have lost his interest. 

An option to purchase is an equitable 
interest in land and under the equitable 
doctrine of notice, a purchaser of the legal 
title of land is only bound by an equitable 
interest in the land if he or she had notice, 
i.e., knowledge, of it when the purchase took 
place. Here the purchaser of the legal fee 
simple did not have notice of the equitable 

The Biskupskis placed a 
construction mortgage 
on the property and 
commenced to have 

their dream home built. 


