


limitation where a plaintiff can
establish the following three conditions:

1. the defendants made an
unambiguous promise or
assurance that they would not rely
on the limitation period;

2. the defendants intended to alter
the legal relationship between the
parties; and

3. the plaintiff reasonably relied
upon the representation of the
defendants and thus did not
commence an action within the
prescribed time.

In British Columbia, the case
of MacDonald v. MacDonald Estate
(1996) 8 W.W.R. 160 first established
that this defence of promissory
estoppel could be used in respect of
an otherwise statute-barred action
under the Wills Variation Act.

This case involved the Will of a
mother who died leaving two sons. To
one son she left $1. To the other son,
her executor, she left a residence. The
disinherited plaintiff son had received
proper notice of the application for
a grant of probate, yet brought his
action after the limitation period had
elapsed. The defendant sought to have
the case dismissed on the basis it was
time-barred by virtue of section 3 of
the WVA.

The plaintiff argued promissory
estoppel. He alleged that even before
their mother’s death, the defendant
had told him of the disinheritance but
assured him he would nevertheless
share the estate equally between them.

Those assurances continued after
her death and the plaintiff thus did
hundreds of hours of work on the
home. This abruptly ended when the
defendant reneged on the agreement
2 months after the limitation period
expired. The plaintiff argued that the
defendant was estopped from relying
on the limitation period.

Harvey, J. held that the doctrine
of promissory estoppel does apply to
statutory limitation under the Wills
Variation Act, saying as follows.

In my opinion, the case and
textual authority favours the

position that estoppel is available
as an argument whenever

a limitation period is relied

upon, regardless of the source.

It is admittedly easier to use the
estoppel argument where the
statute gives the court discretion
to extend the limitation period.
However, the absence of such
statutory jurisdiction in the Wills
Variation Act, in my opinion,
does not preclude the court from
exercising its equitable jurisdiction
in considering the remedy of
estoppel. (para. 54)

To one son she left $1.
To the other son,

her executor, she left
a residence.

Harvey J. held that the
requirements for promissory estoppel
appeared to be met. He thus refused
the application by the defendant to
dismiss the case as being out of time.
The plaintiff was permitted to proceed
to trial.

This decision was cited with
approval in the later decision of Chan
v. Lee Estate 2004 BCCA 644. In
this later case, the trial judge found
that estoppel, by conduct effectively
extended the WVA limitation period
by preventing the defendants from
pleading the action, was statute-
barred.

This case involved a Chinese family
where the deceased father gave his
sons the lion’s share of his estate. His
daughters brought their Wills Variation
Act claim 3 years after probate had
been granted. The sons opposed the
claim on the basis it was out of time.

The trial judge found the sons
were estopped by their conduct,
concluding it would be “wholly
inequitable” to permit the sons to
succeed with their defence that the
daughters’ action was statute-barred.
This finding was upheld by the Court
of Appeal.

Newbury J. A., speaking for the
court, at paragraph [31] said as follows.

...the fact is that the trial judge
found on all the evidence that

a case for estoppel by conduct
was “overwhelmingly” made out.
He found as a matter of fact that
from at least the time of Mr. Lee’s
death until February 1999, the
sons had led the daughters to
believe that they would address
the “obvious unfairness or
imbalance” in the distribution

of the father’s estate, while at
the same time they “stalled and
put off the uninformed plaintiffs
whenever they could, and even
later on when at least William
had no intentions of doing
anything” (para. 134). In all the
circumstances described by the
trial judge, | see no error in the
conclusions he reached. | would
not accede to this ground of
appeal.

Needless to say, such late claims
are clearly precarious. For example,
the court refused to accept the claim
of estoppel in Westover v. Cairns
2004 BCSC 1572. In that case
a child commenced a WVA action
slightly out of time. The child had
hired a lawyer shortly after probate
was issued and the court found he
had clearly contemplated a WVA claim
at that time. The court found nothing
in the correspondence or conduct of
the other beneficiaries to evidence an
unambiguous promise that they would
not rely upon the limitation period.
Thus the claim was dismissed.

Lack of Proper Notice of Intention
to Apply for Probate

The third exception involves section
112(1) of the Estate Administration
Act RSBC. This section requires

an applicant for a grant of probate
or letters of administration to give
notice of the intended application
to all those eligible to make a claim
under the WVA. This notice is clearly
designed to afford potential WVA
claimants a reasonable time to
consider their options.

Desbiens v. Bernacki 2008 BCSC
696 dealt with a case where the
deceased’s children did not receive
the notice as required under the Estate
Administration Act.
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The case involved a deceased
who had left his four young children
in the care of the Ontario Children’s
Aid Society. Other than brief and
occasional contact, he had almost no
contact with his children for the rest of
his life. He moved to British Columbia
where he remarried in late 2003,
dying shortly thereafter. By his Will he
appointed his lawyer as his executrix
and left his estate to his widow.

In giving Will instructions to his
lawyer, the deceased had explicitly
denied having any children. It was thus
only after death that the executrix lawyer
learned of the children when she found
the names and addresses of three
children among his papers. She mailed
the required notices to those addresses.

The children learned of the death
long after the passage of the limitation
period and commenced a WVA action.
The executrix and widow sought to
have the children’s claims dismissed
as statute-barred.

The plaintiff children argued
that the executrix had failed to
take reasonable steps to give them
proper notice as required under the
Estate Administration Act and the
defendants were therefore estopped
from invoking the limitation period in
defence of the claim.

The court conducted a detailed
analysis of the steps taken by the
executrix in an effort to comply with the
notice provisions in section 112 of the
Estate Administration Act and ultimately
agreed with the plaintiffs’ position.

The court ruled that section 112
requires the applicant to take at least
reasonable steps to determine the
correct addresses of the intended
recipients. More is required than
merely dropping an envelope into
a mailbox. Here the accuracy of the
addresses was questionable as they
were for individuals who had long
been out of touch with the testator.
Therefore the court ruled the executrix
was required to take some further
reasonable steps to confirm that any
notices sent would likely reach the
intended recipients.

The court was critical that the
executrix had not applied for an order

under section 112(3) of the Estate
Administration Act for directions by
the court with regard to the notices to
be sent. In particular the court noted
she had presented no evidence of any
steps taken to verify the currency of
the addresses in the address book or
of any research to find the plaintiffs’
current addresses. The court found
that all of the addresses were long
outdated and that none of the four
children received any notice.

Citing the case of Chan v. Lee, the
court ruled in favour of the timeliness
of the children’s claim. The court ruled
that the executrix’s failure to take
reasonable steps to determine the
correct addresses was conduct that
estopped or prevented the defendants
from raising the limitation defence.
Bracken, J. held that the plaintiffs’
claim should not be dismissed as
statute-barred but rather should
proceed to trial.

Conclusion

In conclusion, we should emphasize
the utmost importance of commencing
any action under Wills Variation Act

in a prompt and timely manner. As

a practical matter, it is always far
more difficult to effectively realize any
judgment, once the horse is out of the
barn. Above all, however, as illustrated
in the above cases, in any late claim
brought after the 6-month limitation,
it will be an extreme uphill battle to
convince the court that the action
should proceed. A
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is a past chair of the Wills and Trusts
(Vancouver) Subsection, BC Branch of
the Canadian Bar Association, and a past
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Akash Sablok

Fall Tech

he weather’s getting a little

cooler, so now’s the time to

think about updates to your
office and even your vehicle.

Safe Ink

One item everyone needs is a

secure method of writing and
signing cheques. While most
people print cheques with a
computer, a lot of cheques are
still being handwritten.

The Uni-Ball Signo 207
from uni-ball is a gel pen that
addresses a huge concern
with cheque writing—cheque
washing—the practice of carefully
“washing” the name and amount
on the face of the cheque and
replacing it with a new payee
and amount, while keeping the
original signature intact.

Most pens, including gel
pens, place their ink on the
surface of the paper.

The Uni-ball®207 embeds its
ink into the paper fibres, making
it very difficult to wash out.

The ink is acid-free so it
will not degrade over time or eat
away at the paper—perfect for
long-term storage.

The ink is fade-resistant,
chemical-resistant, and water-
resistant.

You won't have to write a big
cheque to stock your office with this
pen. They are available for under $2.
And they look stylish!

The Uni-ball®207 Gel comes
in black, blue, and red ink and is
available in packs of 1, 2, 3, 4, or 8.

www.uniball-na.com

Look Ma, No Pen

What if you don’t want to use a pen
at all?

Add the Bamboo tablet from
Wacom and you'll be one step closer
to the paperless office we all dream
about.

The Bamboo pen-based tablet
allows you to enter text, edit photos,
navigate your screen, and a whole lot
more, without having to touch your
mouse or keyboard.

The $99 tablet, measuring 200
mm x 186 mm x 10.7 mm, has a
reasonably sized drawing area. The
unit recognizes the pen from a 3 mm
distance—perfect for moving your
cursor around on the screen. Four
customizable program keys at the
top surrounding a “Touch Ring” allow
you to use the Bamboo that suits you
most—scrolling, zoom, and so on.

The unit e

will work with
Windows XP
or Vista and
the Mac OSX.

84

It shines in the Vista environment
because that operating system has
handwriting-recognition capabilities
built-in; the Bamboo can activate Vista's
Flip3D mode by clicking on the FN2 key.

A lot of Bamboo users like it for
editing their photographs. | believe it
would work well at the front counter
of an office, for example. It would be
perfect for having your courier “sign”
a receipt or a client sign for the pickup
of documents.

Power and the computer
connection are through a standard
USB port.

www.wacom.co

Outlook in the Palm of Your Hand

Over 2 months ago, | finally decided
to start using the contact manager in
Microsoft Office 2007.

| have been using the Palm
Desktop software for over 10 years
and it has worked well for me. Now,
however, there are limitations to the
application; the biggest is its inability
to sync with the Apple iPhone.
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| have over 600 contacts, notes,
and calendar entries in the database
and neither | nor my staff (I asked them)
want to transfer each entry over one-by-
one. | discovered a little software from
Chapura called PocketCopy, designed
to ease the transition from the Palm
Desktop to Outlook.

Once you download the program
from Chapura’s Website for a
reasonable $20, you can install it and
use it within minutes. It transferred all
my data into Outlook’s fields and data
within 10 minutes—a lot faster than
we could ever do manually.

www.chapura.com

Movies across The World

You've just hired a professional
video-production company to make a
promotional video of your office. The
end result is astounding—great video,
images, and music. You have DVD
copies to give to your clients.

What if you want to post the video
on your Website or email it to your
clients? You can convert it to DivX
format, the new industry standard for
video compression.

What mp3 did for music, DivX has
done for video.

DivX Pro allows you to drag-and-
drop nearly any video format to create
a high-quality, highly compressed DivX
video. You can merge and convert
multiple videos into a single DivX
file with an automatically generated
menu. You can even convert HD (high
definition) content at up to 1080p
resolutions. Six preset encoding
modes optimize visual quality and
performance.

| use this $20 software to back up
my old home movies, fitting 2 hours of
VHS or DVD onto a regular CD.

Get your award-winning video out
there (Hello, Oscar!), easily and quickly.

www.divx.com

Drying Your Hand

We spoil ourselves with a snazzy
chair, functional and stylish desks,
and top-of-the-line computer systems,
but do we ever think to spruce up our
washrooms?

The Dyson Airblade is the most
high-tech and hygienic hand dryer
on the market. If you have used a
Dyson vacuum cleaner, you know what
| mean.

While typical hand dryers use hot
air to dry hands, through evaporation,
the Airblade uses high speed air to
“wisk” the wetness off your skin. The
air rushes over your hands via a 0.3
mme-thin air curtain running at 640
km/h (400 mph), yet it feels like a
gentle brushing.

Place your hands in the slot and
the machine turns on automatically.
Within 12 seconds—about 20 seconds
faster than conventional dryers, your
hands are dry and clean. And | do
mean clean. Why? With other dryers,
people usually rub their hands together
to speed things up. The rubbing
pushes bacteria deeper into skin layers
and fingernails.

The Airblade is 98 percent more
efficient than paper towels and 80
percent more efficient than other hand
dryers. Save the environment and
your monthly expense bill. And a side
benefit—the air that passes through
the unit is filtered, removing 99.9
percent of airborne bacteria.

The unit’s only drawback is the
initial cost—in the $1500 range. Over
the long term, though, it will pay for
itself.

www.dyson.com

Dealing with Not-Dry Roads

Most people don't think about tires
until it's too late. A blown or ripped
tire is not a fun experience, especially
on a highway.

| tested a vehicle with
Continental’s Conti-Pro all-season
radials mounted on the wheels. The
tires are standard on many luxury
automobiles including Audi, BMW,
and Mercedes Benz and they're now
original equipment on the Chrysler
300, Ford Fusion, Honda Civic, and
Toyota Matrix and Corolla.

The tires are R speed-rated—they
can run at a constant speed of over
200 km/h safely. If you know a road in
Canada where you can legally drive at
200 km/h, please email me . . .

They have a
tenacious grip on
dry roads and
a strong grip
on wet roads.
Bring on the
occasional
snow-covered
tarmac, and
you'll be just
fine—the tire is
M+S (mud and
snow) certified.

The flexible zigzag grooves down
the centre create twin wet-channels, to
strip rain from the tread. The handling
is great and the ride is quiet and soft.
Tread life is about average.

Your tires are your car’s only contact
with the road. Using improper tires in
bad weather is like wearing sandals
during a snowstorm. And please be sure
your tires are inflated properly.

www.conti-na.com A

Akash Sablok practises as a Notary
Public in Vancouver with his father
Tarlok Sablok. Akash writes regular
technology and automotive columns for
several publications across Canada and
appears as a guest technology reviewer
on CityTV's Breakfast Television, Omni’s
10 pm News, and The Jenn & Joe Show on
Talk1410.

akash@sablok.com
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PEOPLE—

Raj Sablok Akash Sablok Tarlok Sablok

The Little Hugs Big Hearts Foundation
is proud to announce the Precious
Smiles Fundraising Dinner will be held
November 8, 2008, at the Quilchena
Golf and Country Club. Raj Sabhlok, wife
of Notary Akash Sablok and daughter-
in-law of Notary Tarlok Sablok, is
organizing the event. This not-for-profit
organization is motivated to raise
awareness and funds for Canuck Place
Children’s Hospice—a home-away-
from-home that cares for children with
life-threatening illnesses and their
families. All funds raised will be used
to support Canuck Place.

Vancouver Realtor Peter
Remillong has been
elected president of the
Real Estate Institute of
British Columbia’s Board

. of Governors for the
2008 — 2010 term.

Remillong is a licensed Realtor with

the Sutton Group and a director with

the Real Estate Board of Greater
Vancouver.

Where in the World has The Scrivener Been?

Readers Lisa, Laura, and Lewis Johnson
(and The Scrivener) trekked 200

% Judi Whyte of Prudential
Sussex Realty, West
~ " Vancouver, and a

! founder of A Place To
1 Call Home, has been

elected Chair of the

Real Estate Council of
British Columbia for
the 2008 - 2009 term.
BC Notary Bill Brown, of
Brown Bros. Agencies
Limited, Victoria, is
Vice Chair. Wayne
Strandlund of Fisgard
Asset Management
Corp., Victoria, and a
member of the Board of
Governors of the Notary
Foundation of BC, has
1 year remaining in his

Wayne )
term on the Council.

Strandlund

David Watts’ downtown
Notary practice came
second in the Georgia
Straight's “Best of
Vancouver” category of
“Lawyer When Buying/

i

Selling Real Estate.” Says David,

“l am pleased to see we made second
place. We will continue to work hard
for you and your clients and hopefully
next year we can improve to #1.”
[See David's article on page 22.]

Brentwood Bay Notary Charmaine

Alice Caddell, dear mother,

of Victoria Notary Leta Best,
passed away in August at age
96. Born and raised in Victoria,
Alice had 3 children. She

was always active in sports,
especially basketball and
badminton, and took up golf
at age 50—scoring a hole-
in-one at age 68. Her great
grandchildren loved to call her
Gigi. In her later years, Alice
lived at Beckley Farm Lodge.
To read the story of her life,
please see the Spring 2007
issue (Volume 16, No. 1) of The
Scrivener at www.notaries.bc.ca.

Bill Todd of Stewart Title and his
wife Kae . . . enjoying Scotland

Van Tlne at the headwaters of the
Kicking Horse River

miles across Northern England this
Summer.
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